
 
 

 

 

 

 

 

 
 

 

Limits on Local Control: The Hidden Feature 
of the Massachusetts Ballot Initiative to Legalize Marijuana 

(revised August 30, 2016) 

 
If the initiative to legalize marijuana, Question 4, is approved by voters in November: 
 

 Any city or town may only prevent recreational marijuana sales activity by a majority 
vote of its residents. Majority vote is the only way to prevent recreational establishments, or 
to limit marijuana retailers to less than 20% of the number of existing liquor package stores 
in the community1, or to prevent Medical Marijuana Treatment Centers (MMTC) from 
automatically engaging in recreational activity.2 The Marijuana Policy Project, an advocacy 
group that writes these ballot questions nationwide, put this "opt out" provision in Question 
4 so Massachusetts cities and towns have to go to the extraordinary step of funding a special 
election to opt out of marijuana commerce in their community. Anticipate highly financed 
lobbying campaigns beyond what communities have already experienced for medical 
marijuana dispensaries. SECTION 5 of Question 4 establishes G.L. Chapter 94G (hereinafter 94G). 

See G.L. c. 94G, § 3(a)(2). 
 

 Any agreement between a municipality and a Medical Marijuana Treatment Center 
(MMTC) that it will not engage in recreational activity is unenforceable. Upon passage of 
Question 4, the only way to prevent recreational activity at an MMTC is by a majority vote 
of the residents. Communities who have written, negotiated agreements will be unable to 
enforce them. 94G, § 3(a)(2)(iii).  

 

 Absent a majority vote, any city or town with an MMTC now or in the future must 
automatically allow recreational activity on site. Consequently, if an MMTC is selling to 

                                                 
1 This means that if a community does not vote to prevent recreational marijuana sales completely, it is 
further limited in the limitations it may impose. For example, if a city has 25 alcohol package stores, it 
must automatically allow 5 marijuana retail establishments (20%) unless it also explicitly votes to 
authorize a smaller amount of licenses.  
2 To add further to the implementation confusion, Question 4 does not require that a community vote to 
permit recreational sales activity. It only insists on a vote to prevent these activities. Note how city councils 
and boards of selectmen have some regulatory authority for existing recreational activities, but cannot 
prevent them without a majority vote of residents. Compare 94G, § 3(a), (3), (4) and (5) with § 
3(a)(2)(limits on actual establishments only by majority vote). 
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patients, the municipality must also zone sales to recreational users. If cultivation and 
manufacturing are occurring, zoning must accommodate these activities for recreational 
purposes too. 94G, § 3(a)(1).3  

 

 Handcuffing local control of MMTCs is consistent with what Question 4 mandates at the 
state level. Even the new state regulatory body4 may not prohibit recreational sales on the 
premises of an MMTC. 94G, §  4(c)(4). Furthermore, any MMTC may automatically conduct 
recreational sales — even if there are no state regulations in place by January 1, 2018 which, 
if the medical marijuana roll out is any indicator, will probably happen. Finally, 75 
preferential licenses must be given to any existing or future MMTC to engage in recreational 
cultivation, manufacturing and retail sales.5  

 

 Question 4 presents an initiative process for “marijuana bars” in cities and towns. 
Through a citizen initiative signed by at least 10% of the voters from the previous state 
election, a community’s residents may be directed to vote on whether to allow marijuana 
consumption on business premises — that is, “marijuana bars” where people consume 
cannabis products on site.  94G, § 3(b).  
 

 Municipalities will not be allowed to prevent, regulate or license marijuana growing in 
residences. This is perhaps the worst feature of Question 4, which authorizes marijuana 
home grows of up to 12 plants per household and possession of up to 10 ounces (the 
equivalent of at least 500 joints or servings) -- with no registration, licensing system, or 
zoning regulations.6 A single plant can generate a pound of marijuana, worth as much as 
$5,000. This encourages a black market that is virtually untouchable by law enforcement or 
local authorities. Imagine the odor, wastewater and danger when neighbors engage in this 
activity, especially in multi-family residences. 94G, § 7(a)(2) and (c). 

 

 Municipalities are limited to issuing a $100 ticket for marijuana public use. 94G, § 13(c). 

This is less than the $300 fine and police arrest now authorized in response to public alcohol 
consumption.7 If people smoke marijuana where citizens are dining, waiting for a bus, or 
playing with kids in a park, they will only be fined $100. 
 

Respectfully submitted, 

 
John Sofis Scheft, Esq. 

                                                 
3 Section 3(a)(1) states: “zoning ordinances or bylaws shall not prohibit placing a [recreational] marijuana 
establishment . . . in any area in which a medical marijuana treatment center is registered to engage in the 
same type of activity.” [emphasis added]  
4 It is called the Cannabis Control Commission (CCC). 
5 The licensing provisions are found in SECTIONS 6, 10 and 11 of Question 4. 
6 The only prohibition is that the growing marijuana may not be visible from a public place, and even that 
misconduct only draws a $300 civil fine and forfeiture of the plants. Between 1 and 10 ounces of 
marijuana in a home must be in a locked area, but failure to do so only draws a $100 fine. Up to one 
ounce can be left unsecured with no legal consequences. 94G, § 13(a) and (b). 
7 See G.L. c. 40, § 21 and G.L. c. 272, § 59 (arrest authorized for public alcohol possession or use).  


